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CONSENT AGREEMENT AND FINAL ORDER

I. STATUTORY AND REGULATORY BACKGROUND

l. Pursuant to Section 309(g) of the Clean Water Act (“CWA” or “Act), 33 U.S.C.
§ 1319(g), the Administrator of the United States Environmental Protection Agency (“EPA™) is
authorized to assess administrative penalties against persons who violate Section 301(a) of the
Act, id. § 1311(a). The Administrator has delegated this authority to the Regional Administrator
of EPA Region III, who in turn has delegated this authority to the Director, Water Protection
Division (“Complainant™).

2. This Consent Agreement is entered into by the Complainant and the Pennsylvania
Department of Transportation (“Respondent” or “PennDOT”), pursuant to Section 309(g) of the
CWA and the Consolidated Rules of Practice Governing the Administrative Assessment of Civil
Penalties and the Revocation, Termination or Suspension of Permits ("Consolidated Rules"), 40
CFE.R;Part 22,

3. The Consolidated Rules, at 40 C.F.R.§ 22.13(b) provide in pertinent part that
where the parties agree to settlement of one or more causes of action before the filing of a
complaint, a proceeding simultaneously may be commenced and concluded by the issuance of a
consent agreement and final order pursuant to 40 C.F.R. § 22.18(b)(2) and (3). Pursuant thereto,
this Consent Agreement and Final Order (“CAFO”) simultaneously commence and conclude this
administrative proceeding against Respondent.

4. Section 309(g)(2)(B) of the Clean Water Act, 33 U.S.C. § 1319(g)(2)(B),
authorizes the assessment of administrative penalties against any person who violates the CWA
in an amount not to exceed $10,000 per day for each day of violation, up to a total penalty
amount of $125,000.
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5. Pursuant to the Civil Monetary Penalty Inflation Adjustment Rule, 40 C.F.R. Part
19, and Section 309(g)(2)(A) of the Act, 33 U.S.C. § 1319(g)(2)(A), any person who has violated
the CWA between December 6, 2013 and November 2, 2015 is liable for an administrative
penalty not to exceed $16,000 per day for each day of violation up to a total penalty amount of
$187,500 for violations that; an administrative penalty not to exceed $20,628 per day for each
day of violation up to a total penalty amount of $257,848 for violations that occurred after
November 2, 2015, and assessed on or after August 1, 2016; and an administrative penalty not to
exceed $20,968 per day for each day of violation up to a total penalty amount of $262, 066 for
violations that occurred after November 2, 2015, and assessed on or after January 15, 2017.

6. Pursuant to Section 309(g)(4)(A) of the Act, 33 U.S.C. § 1319(g)(4)(A), and 40
C.F.R. § 22.45(b), EPA is providing public notice and an opportunity to comment on the Consent
Agreement prior to issuing the Final Order.

7 Section 301(a) of the Act, 33 U.S.C. § 1311(a), prohibits the discharge of any
pollutant (other than dredged or fill material) from a point source into waters of the United States
except in compliance with a permit issued pursuant to the National Pollutant Discharge
Elimination System (“NPDES”) program under Section 402 of the Act, 33 U.S.C. § 1342.

8. “Discharge of a pollutant” includes “any addition of any pollutant or combination
of pollutants to waters of the United States from any point source.” 40 CFR. § 122.2.

I1. FINDINGS OF FACT, JURISDICTIONAL ALLEGATIONS AND
CONCLUSIONS OF LAW

5. Respondent is an executive department of the Commonwealth of Pennsylvania, a
“State” and therefore a “person” within the meaning of Section 502(5) of the Act, 33 US.C. §
1362(5).

10. Section 402(a) of the Act, 33 U.S.C. § 1342(a), provides that the Administrator of
EPA may issue permits under the NPDES program for the discharge of any pollutant from a
point source to the waters of the United States. The discharges are subject to specific terms and
conditions as prescribed in the applicable Permit. Section 402(b) of the Act, 33 U.S. C. §1342(b),
provides that the Administrator may authorize a state to issue an NPDES permit.

11. Pursuant to Section 402(b) of the Act, 33 U.S.C. § 1342(b), EPA authorized the
Pennsylvania Department of the Environment (“PA DEP”) to issue NPDES permits in 1978, and
to issue general NPDES permits in 1991.
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12. Pursuant to its authorization to issue general NPDES permits, PA DEP first issued
its General Permit for Stormwater Discharges Associated with Construction Activities (PAG-02)
(*PAG-02"") on October 10, 1992.

13. Regulations implementing Pennsylvania’s NPDES permitting program can be
found in 25 Pa. Code Chapters 92a and 102. 25 Pa. Code § 102.5(a) provides in relevant part:

Other than agricultural plowing or tilling activities, animal heavy use areas, timber
harvesting or road maintenance activities, a person proposing an earth disturbance
activity that involves equal to or greater than 1 acre (0.4 hectare) of earth disturbance, or
earth disturbance on any portion, part, or during any stage of, a larger common plan of
development or sale that involves equal to or greater than 1 acre (0.4 hectare) of earth
disturbance, shall obtain an individual NPDES Permit or coverage under general NPDES
for Stormwater Discharges Associated with Construction Activities prior to commencing
the earth disturbance activity.

14. PennDOT has obtained coverage from PA DEP for construction stormwater
discharges at numerous highway project sites since PA DEP first issued the PAG-02. Permit
coverage for a highway project site extends for a 5-year time period, unless otherwise extended.

15. PennDOT has additionally applied for and been granted permit coverage under
individual permits (“Individual Permits”) issued by PA DEP for construction stormwater
discharges at numerous highway project sites that do not qualify for coverage under the PAG-02.

16. At all times relevant to this Order, PennDOT was required to obtain coverage
under the PAG-02 or an Individual Permit for any construction stormwater discharges from
highway project sites that involved equal to or greater than 1 acre of earth disturbance, excluding
road maintenance activity.

)2 Attachment A, incorporated herein by reference, contains a non-exclusive list of
highway project sites where PennDOT obtained coverage under the PAG-02 or an Individual
Permit.

18. According to PennDOT, it retains contractors to construct its highway projects
and requires these contractors to become co-permittees under the PAG-02 or Individual Permit
coverage for the project. Furthermore, PennDOT asserts that its agreements with its contractors
impose responsibility for complying with the permit terms and conditions on the contractors,
including the responsibility to fully implement the required Best Management Practices
(“BMPs”).



















































